establish its status as a primary licensee in a particular spectrum
and establish procedures to ensure that the Commission provides
licensees with this information.

The establishment of such rules will not only add clarity for
the incumbent licensees, but will assist the Commission in avoiding
enumerable disputes regarding an incumbent licensee’s right to
relocation benefits under the Commission’s rules. This could
become particularly important to the Commission should it assume
the role of arbitrator, as it will have the effect of limiting the
number of disputes which might arise and providing clear guidance
to all parties as to the rules to be applied in the event of any
disputes.

V. Conclusion

As noted in SBMS’ Comments in response to the PBMS Petition,
SBMS supports the establishment of a rulemaking to consider the
numerous important issues of microwave relocation. In addition to
the issues raised in the PBMS Petition and those issues identified
in SBMS’' Comments, the Commission should seek comment upon and
establish rules to address the concerns of both the incumbent

licensees and PCS operators as set forth in these Informal

Supplemental Comments.
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(e) Licenses for Local Television Trarsmissicn Senvice staticns that are assicred frequerces allocatad

‘0 the broaccast senices shall terminate simuiltanecusly with the exgiration of the autherization for tre
treacdcast siation to which such senace s rencered.

[ransifion cf te 2.11- 2 13, and 2.18-2.18 Gz tends frem Cemreon Camier Fixed
Victowave Senices and the 1.85-1.56, 213-2.15, and 2.18-2.20 GHz bands ifrem Private Crerzicral
Fixed Micowave Senvice (0 emerging techraicgies.

(2) Lcensees orepesing to implement senvices using emerging echraiogies (E7 Licansess) may
~egotate with Commen Cammer ard Frivate Coergiuonal Fixed Micowave Senvice licersees (Exsing
Lcersees) in these tarcs ftr the curcese of agrasing to temms under which the Existirg Licensess
weuld refecate thelr cperaicns (0 other Ixed micrewave tands o to other media, or altematively, weuld
acceot a sharrg arrargement with the ET Licenses that may result in an ctrerwise impermissitie level
ST interference (¢ the exising licensee's cperaticns. ET Licensess may also regetiaie agresmernts for
r2leczton of e BExXsting Licensess' faciiies within he 2 Gz tand in which all interasied caries agrse
10 the relecation of the Exisirg Lcensee's facliiies slsewhere within these tards. "All irterasted
cartes” incuces the Incumeern licersee, the emerging techrcicgy provider or recresermatve recu;s*rg
3ng ceyirg itr e relecation, ard any emerging technalogy licenses of the s_gec:mm 0 which ©e
inrcumeent's faalites are 0 Ce ralocated.

{b) Cermmen Camer and Private Creraticral Fixed Mcowave licensees, with the excegiion of cubiic
safety {zaiites cefined in caragrach () of this secacn, in tands allocated for licensed emerging
tacrnclegy semices will maimain ormary status in fhese tands Ut twe vears afer the Cemmissicn
commencss acceotarce ¢f ar‘ciic:‘n'crs for an arre"ir“g lecnalogy senvices (two-year velurtary
regotaten cencd), ard Ul cre year after an emergirg techraogy senace licensee infiates
~egctancns or relocation of te fixed micowave llc:—rsces COErancrs (cne-year mancatery necctaten
cenca) o, in tancs allecated for Lnlicersed emergirg tecnnclogy sencss, el cre year afier an
STEFCIng twrclogy uniicensed equicment surciier or recresentaive iniiates regeliaticns or
's"ccz gcn of Te fixad marowave licensee's cpersucrs (one-year r’ardarr/ reccetiaton cencd). \Ahen

'S "ecechr/ for an emerging 12CTNCIOGY Drovicer cor represeratve of Lniicersed cevice

cm.ccr 25 10 negetae “afth 3 fixed Mcowave licerses with ' ceerzlices in sce’*m* zdjecart to that
3T e emerging iechrelegy orovider, e Tansiion schecule of Te erfity raguesting e meve will
acciy. Putiic satety faciities defired in caregrach () of s secicn will mairain camary SiEis in
Tese tands ml four years 2 aiter te Commission cormencss accegtarcs o7 acglicaicrs it an
=rerging techncicgy senvice (fur-year valuntary necctiaton percd), and u‘nl Cre yesr aner 2n
=TEring leChnclogy senace Ircers::«; of an emenging technclegy unlicersed squicmednt surlier of
recresertauve Inmates regetatons ior ralocation of e fixed maowave licernses's Coeraticns (Cre-yesr
mercaicry regeiaton pencd).

(c) Tre Commission will ammend the oceraticn licernse of the fixed microwave ceerater to secarcary
statts crly i the fdlowing requirements are met

(1) The senvice acglicant, orovider, licersee, cr regresentative Lsing an eMerging ‘ted*rdog«
sLarantess cayment of ail relocation costs, induding all engineenng, eguicmert site arc FCC fess,
well a5 any reasonable. acddiioral costs that the relocated ixed maowave iCenses MGt InGLr 23 a
=suit of coeration in apcther Ixed migowave pand or migration 0 ancther medivm

(2) Tre smeming tlacraogy senice ertity completes all acavites necessary for
rierertrg te elacemen Edlifes. Incucing-enciceeqng ard Cost analvsis Of e relccaticn
eles WCLM% ars useg, icertifing. anc cotaining - o0 Te InCUMeerts Lerall, new
TICTOWaVeE TSCLErGes ¢¢,LaqLePCJ coerdinaticn;- and
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(d) Tre 2 Griz miaowave licensee is rot required to relccate until the altemative fadliies are avallatle
to it for a reascrable time te make acjustments, determire comparatility, and ensure a searrless
nanceff.

'2) If within cre year after the rslocation to new faclities the 2 GHz micowave licenses demorsirates
Tat the rew faclites are ret comparatie to the former fadiiiies. the emerging techrology senvice ety
st remedy the cefecss or pay to relecate e microwave licensee back 1o its former or equivalent 2
Griz raquerces.

() Putlic safety fadliies sutject to the four-year veluntary and ore-year mandatory regotiaticn pericds,
are these that the majenty cf communications carmed are used for calice, fire, o emergency medical
senices coeratons invalving safety of life and oreperty. Tre fadlities within this excestion are these
faciites currently licensed on a prirary tasis cursuant to the digitility requirements of § 5018, Pdlice
Radio Serace; § 90.21, Fire Racdio Senvice; § €0.27 Emergency Medical Radio Senvice; and Sutgart
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On January 16, 1392, the Commission adopted a Notige of Yogwosad
Rule Making (Nati{ce) in ET Docket S2-% thar proposes Lo allocate
spectrunm for emerging telecommunications technelogles. 2The
frequencies at {gsue c¢urrently are used for fixad miczowave
cperation and include 1850~-19390, '2110-2130/2160-2180, and 2130~
2150/218Q=2200 MHz, In the Nozige tha Commissicn stated that its
gaal iz to ongure the availability of the existing vacant 2 GH:x
spectrun Iin thege dands for the devalopmant.of naw gervices and %o
gircourage possidle speculative fixed sexrvice applications for
:his gpectsum, Thorefore, applications for maw fixed: microwevy
cilitisssuhmittad AITAT tRe adoptian data-of-tha Notige -will -bo
gﬁ;ﬂ:nd;nﬁ;ghxs:bﬁaxrysbztit only;=conditionod upcn the eutcame of
8 proc‘e Qe

in the ini 1al {mplementation ¢f this polisy, tha conditicnaa
sgcondary status was 3pplicd o all major modifications to
axisting @ GHz construczion avthorizaticns or licenses, in
accozrdance with 47 C.P.R. §5 1.962 and 21, 27. ¥ pecoqnize,
however, that most mador modificacions will not significantly
affect the use-and avalladility of exigting 2 GHz gpectrunm,.
Therefore, the eonditional secondary status will not be applied to
igditéigtions of facllities licanged prior to January 16, 1952,
cluding:

Any ¢hange in antenna azximyth?

Any change in antenna beax wideh;

Any change in chanhel loading;

Any changa in amiggion;

change in statian locations

Any change in ownargzhip or contrel;

Any inczease in antenna heights

Any incrsasa in suthorized power’ ;

Any reductlon 4in authorized frequancies; und

Any addition of frequenciau not ip.the 2 QHz band.

ccaObDLLDOOLOO
[ 74

We uiwo beligve the conditional &&conda:y gtacus shouia not be
applied {n certain gltuations whgre sdditional linkz may ke
requirad to cormplets a comaunlcations natwork, or vhsra o4y
facilities and/or frequencies ara oparationally coangcted to &

R
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system, licensed prior to January 16, 1052. In thesze instancss,
¥ wili not apply the ascondary gonditional status when the
spplicant 2akea & valid stiowing of its zeed Zor the facilitles,

wonatIUctien suthorirations -or licenses granted &3 8 rogult of an
spplication filed subsequant to ths Nosice gnd deszing tRe
pecondasy-use specisl condition will, as apprepzilate, b8 xodifisd
to conform with this current policy and will de reissvued on cur
gwn motion. In cased whare tae secondary acondition rexains

licable, applicants mpy, {f thay Deliave circumssangesg warsant,
£ile tﬁu abova deascrided nﬁovinq and roguest the congditlon de
Tea2dvas,

For further information concerning this Pudlic Notice contach Mike
Hayden, Chief, Microwvave 3ranch, vrivate Radisc Buzeau at (717)
337+1421,; Rebert James, Chief, Dormasztic Radioe 3zanch, Cozmon
Casrier puraau at (202) #34-1706; oz Yred Thomas at (202).
£53~8117, Qffice of Zngineexing and Technology.
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Affidavit of Keith Rainer

L U O

My name is Keith Rainer. I am over 21 years of age and am fully competent to declare,
under oath, the following:

I am employed by Southwestern Bell Mobile Systems, Inc. ("SBMS"), as Director -
Wireless Systems.

As part of my job responsibilities, [ am familiar with the technology associated with
cellular and other wireless and wireline networks, including new and emerging technologies.
[ am also responsible for coordinating the relocation of microwave facilities in our PCS market
areas. Inregards to such coordination I would like to note the following:

1. In an effort to relocate incumbent private fixed microwave systems, SBMS has
begun contacting the owners of these systems which operate in-band with the PCS
spectrum which SBMS has purchased in the Tulsa, Little Rock, and Mempbhis
MTA:s.

o

In our initial meeting with a major utility to discuss relocation and related PCS
business issues, the representatives of the utility stated that with respect to their
PCS in-bad microwave properties that they did not wish to relocate just the links
with which we might interfere, but rather wanted their entire microwave network
relocated. Further, it was their desire that the system's technology be upgraded
from analog to digital.

Further Affiant sayeth not.

Ke?th Rainer

Sworn and subscribed to ” )
before me thi m of 1995. S
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FCC Announces Commencement of Voluntary Negotiations

by Raymond A, Kowalski

ow that the anctions for Block A

and B PCS Licenses are closed,

the next step toward the creation
of PCS systems in the United States is the
redocation of point-to-point microwasve
systems that presently occupy the 2 GHz
band earmarked for PCS systems. PCS
licensees ultimately can foree the micro-
wave incumbents to leave the band by
providing them with “"comparable facili-
tics” However, before the two sides
resort o such imvohmtary relocations, the
Federal Communications Commission
(FCC) is hoping that they will be able to
come to mutually agreeable terms for
early and voluntary microwave system
relocation.

On April 18, 1995, the FCC offically
announced that the period of voluntary
negotiations between microwave
incumbents and the winners of the A and
B block PCS auctions had begun as of
April 5, 1995, Under the FCC’s rules,
this volun@ary negotiation period will run
for two years, except for mcumbent
public safety microwave systems, which
will have three years for voluntary
negonations.

Microwave mcumbents now are
beginning to receive overtures from
agents for the PCS auction winners. As
the negotiations commence, it is vital for
mictowave incumbents o understand what
is being negotiated during this period.
Although the PCS auction winners might
indicate otherwise, these negonations are
not about “comparable facilites ™ Rather,
they are about the early and voluntary

departure of the microwave mcumbents
from the 2 GHz band.

The tssue of “comparable facilifies” has
almost nothing to do with this phase of
the negotiations. The requirement for the
PCS licensee tn provide the microwave
incumbent with “comparable facilies”
cames into play only when an incumbent
microwave ficensee i3 being “lnvolun-
tarily” relocated under the FCC's "manda-
tory” relocation rules. Involuntary
relocation, however, may not be reached
for three to five years.

Keller and Heckman is counselling its
clients that this mnitial voluntary negatia-

tion period is not about engineering or
"comparable facifities." It is about the
marketplace.

The FCC’s mandatory refocation roles
preserve the microwave incumbents’
rights, but there is no magic formula to
accomplish that goal During the volun-
tary relocation period, microwave incum-
bents are free to negotiate whatever terms
and conditions they bebeve are appropriaee
under the croumstances.

The questions and answers an
page 3 may help incumbent microwave
hcmscsmdasmddmnannofdw

luntary negotiation period. ¢

Keller and Heckman
Takes on PCIA

Ten days after the FCC announced that the voluntary negotiation period had
begun, PCIA, the trade association for the PCS industry, wrote a letter to FCC
Chairman Hundt, seeking to change the ground rules.

PCIA decried the possibility that incumbent microwave licensees might try to
extract “excessive payments® from PCS auction winners during the voluntary
Therefore, it asked the Chairman to eliminate the voluntary
negotiation period, cap the al'awable compensation and do away with the
microwave licensee’'s right to restoration of its 2 GHz system if its replacement

negotiations.

system turns out to be inadequate,

Learning of this letter, Kell2r and Heckman wrote to Chairman Hundt,
defending the incumbents’ rights to negotiate the best terms possible for ther
early and voluntary departure from the 2 GHz band.

This attempt to intimidate microwave incumbents and to contaminate the
negotniation process is ampie 2vidence of the tactics that will be employed

against unwary microwave licensees.
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More 2 GHz Relocations
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FCC Proposes Reallocation of Spectrum for Mobile Satellite Service

by John Reardon

espite previous indications that

use of the bands m the 2 GHz

range would not be changed for
the fareseeable future, the Federal
Commumications Commission (FCC) has
adopted 2 Notice of Proposed Rule
Making i ET Docket 95-18 (Notice) that
locks toward reallocating the bands
1990-2025 MHz and 2165-2200 MHz for
use by the Mobile Satelfite Services
(MSS).

Incumbent licensees cumrently operate a
significant mumber of statons in these
bands., Like the incumbent licensees who
must move in arder to make room for
Personal Communications Services (PCS),
these licensees also will be required to
redocate their facilities if the FCC’s
proposal becomes final.

The 1950-2025 MHz band is pect of a
band that is currenty allocated for the
Broadcast Awndliary Services (BAS). The
FCC proposes to relocatz BAS incum-
bents to the band 2110-2145 MHz and to
force MSS licensees to pay the costs of
this relocation

The 2110-2145 MHz band, however, is
currentty used by common camier fixed
operational-fixed microwave services. [n
its Notice, the FCC stated that it believes
that sharing between BAS and these fixed
microwave services is not feasible. There-
fore, before the BAS hicensees can be
moved mto this band, the mcumbent
foxed miqowave service licensees must be
moved out

Like the 2110-2145 MHz band, the
2165-2200 MHz band also is aumrently
used by common carrier and private
operational-fixed microwave sarvices.
They also must be moved before the band
can be used by MSS providers.

The MSS providers would be required
0 pay the moumbents’ relocation ex-
penses, build new facilities for the incum-
bents, and demonstrate that these new
facilities are "comparable” to the mcum-
bents’ former facifities. The new
facilities would be built and tested by the
MSS provider befare relocation would
occur. Should the new facilties prove
within one year not to be equivalent m
cvery respect 1o the former facilities, the
MSS provider would have to pa to retum
the maumbent 1o its former facilities until
full equivalency is sttsined.

Note that MSS providers would be
foreed to finance the relocations of both
incumbent BAS licensees and foed
microwave licensces.  The Notio: iy not
clear on the time frame, but soutces at the
FCC indicate that there would bo a three

year negotiat iod similar & that
provided hicensees in the band
1850-1990 MHz

In a footnote, the FCC propased to
January 1, 1997, for licensees in the
Private Operational-Fixed Microwave
Sexvice that are notified of a request for
mandatory relocation. This is & significant
departire from the policy that now
governs the relocation of microwave
maumbents o make room for PCS.
status until their comparable facilities have

The FCC proposes to award the new
MSS licenses through competitive

. ‘bizing sioqul kil
round bidding. ¢

For further information contact the edj
Raymond A. Kowalski, Lzw Offices of Keller and Heckman, Washington
Center, Suite 500 West, 1001 G Street, N.W., Washington, D.C. 20001,

Tel (202) 434-4230, Fax (202) 434-4646. (This newsletter may be copied or
quoted, so long as proper a‘tribution is given. Articles are on topics of
general interest and do not :onstitute legal advice for particularized facts.)

KELLER aND HECKMAN PRACTICE AREAS:

ANTITRUST ¢ ENVIRONMENTAL ¢ FOOD AND DRUG ¢ LITIGATION
TELECOMMUNICATIONS ¢ OCCUPATIONAL SAFETY AND HEALTH
LABCR AND EMPLOYMENT ¢ TRADE ASSOCIATIONS
TRANSPORTATION ¢ GENERAL CORPORATE AND BUSINESS
INTERNATIONAL TRADE
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Understanding Voluntary Negotiations

If “comparable facitves "
are not being negotiated
during this voluntary
negatistion perod, what is?

the inaonbent’s early and
voluruary departure from the
2 Gffz band.

Do / have to negotiate with
the agent of the PCS
auction winner if | am
contacted?

No. Negoviations are not required
during the voluary negodation
period. A mandatory negotation
period will follow the volurtary
negotiation period.

l | choose to negotiate, do
{ stll have the right to
comparable faciities?

Comparable faciliries is your
worsi-case scenario. Even if you
are evenwally relocated involun-
tarily, you are always entitled to
comparable faciknes. {f you
relocate volurearily, you are
ensitled 10 arything that is rmuaually
agreeable.

Does that include up-
graded, digital facidities?

fr can inchude upgraded, digial
fuciinies, dedicated wire-k

agree 1o.

Q

Why woudd & PCS kcansee

agres to give us more than

“comparable faciities ~ when
they dan’t have to?

Some PCS Bcensees, espedaily
those in magor markets, may be
willing to give you an incentive
in resan for your agreement 1o
vacare the 2 GHz band aurly.

Can | demand to be
rejocated earfy?

No. The PCS auction wirner is
in corurol of the tming of the
negodations. In foct, PCS auc-
ton winners may never irgticqte
negotiations if they believe that
their systems can be engireered in
such a way as 0 not case inter-
Jerence to your micronow:
System. However, they would be
requdred 1o send you “prior
coordinarion norices® if they are

" going to ry 1o engineer around

your microwave system.

if we don’t agree to relo-
cate early, don’t we risk
the unavaiabiity of micro-
wave channels in the

6 GHz band to accommo-
date our new system?

Yes, bua it is not your preblemn; it
is the PCS bicensee’s prolem.
The PCS bcensee will abuays
have the burden to provule you
with comparable facilinie:. if you
are reqared 1o relocate. [f they
cannor do so, you do nor have to
move. You cannot be accused of
failing to bargain in goo! fath if
you do not negodate durng the
volwuary period

Q. if we stiike a deal for early
and voluntary departure
from the 2 GHz band, do
we st have the night to be
refocated back to the 2
GHz band within a year if
our new system is not
satisfactory?

A.  Not necessarily. The right to be

volurtary negotiations, you do not
have the right 1o be relocated
back 1o the 2 GHz band unless
you negotiase if.

Q. So giving up the refocation
right is another reason why
the PCS bcensee might be
willing to give us more
than “comparable
facilrties?”

A Predsely.

“...this initial
voluntary negotia-
tion period is not
about engineering
or ‘comparable
facilities.” It is
about the market-

place.”
: - Lead Story
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2 GHz Micmwaye Incimmbents Could Benefit From Tax Break

by Tamara Y. Davis

spntofapadngeofhstm

picstions Commission (FCC) 1o 1ssuc Tax
Certificates to 2 GHz microwave moom-
bent hcensees who enter nto vohmtery
negotiations for the relocation of their
microwave faclities.  The sutharity for
ssuance of Tax Certificates 0 2 GIz
microwave incumbents is now contamed
in Section 1033 of the Tax Code.

This action permits tax-free treatment
for transactions between PCS licensees
and incumbent microwave operatrrs who
vohntarity move from the 2 GHz band.
Since relocation to different frequency
bands (ar other media) is necessary ©o
clear the band for PCS technology,

Congress classified such transaction: as
“mvohntary conversions” within the
memning of Section 1033 of the Tx<
Code.

Section 1033 permits 2 taxpayer ©
defer any gain on property sold or
exchanged as 2 result of an Bivolhniary
conversion. To defer the gain, the trans-
action between a microwave incumbent
and an A o B Block PCS suction winmer
must occur before March 13, 1998. The
taxpayer must: (1) remvest the procaeds of
the transaction i property which is similar
10 or related in service ar use to the
propexty which was converted; (2) obtain
a cextificate from the FCC, clearfy iden-
tifying the property, and showing tiat the
transaction was necessary of appropeiate 0

effectuste the FCC’s microwave reloca-
tion policy; and (3) filc a staternent
electing this tax treatment in the year the
sale or exchange ocamred. The election
must be filed at the time of the sale and
camot be filed as part of an smended
retum.

Depending on the age of a company’s
2 GHz microwave facilities and ity trest-
ment of deprecisble property, its 2 GHz
facilities may already be fully depre-
received for the system would be treated
and taxed as a capital gain. ¢
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